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that your request for hearing may be
dismissed without further notice if you
did not appear at the time and place of
hearing, and good cause has not been
found by the administrative law judge
for your failure to appear; or

(ii) Neither you nor the person you
designate to act as your representative
appears at the time and place set for
the hearing and within 10 days after
the administrative law judge mails you
a notice asking why you did not ap-
pear, you do not give a good reason for
the failure to appear.

(2) In determining good cause or good
reason under this paragraph, we will
consider any physical, mental, edu-
cational, or linguistic limitations (in-
cluding any lack of facility with the
English language) which you may have.

(c) The administrative law judge de-
cides that there is cause to dismiss a
hearing request entirely or to refuse to
consider any one or more of the issues
because—

(1) The doctrine of res judicata applies
in that we have made a previous deter-
mination or decision under this sub-
part about your rights on the same
facts and on the same issue or issues,
and this previous determination or de-
cision has become final by either ad-
ministrative or judicial action;

(2) The person requesting a hearing
has no right to it under §404.930;

(3) You did not request a hearing
within the stated time period and we
have not extended the time for request-
ing a hearing under §404.933(c); or

(4) You die, there are no other par-
ties, and we have no information to
show that another person may be ad-
versely affected by the determination
that was to be reviewed at the hearing.
However, dismissal of the hearing re-
quest will be vacated if, within 60 days
after the date of the dismissal, another
person submits a written request for a
hearing on the claim and shows that he
or she may be adversely affected by the
determination that was to be reviewed
at the hearing.

[45 FR 52081, Aug. 5, 1980, as amended at 50
FR 21438, May 24, 1985; 51 FR 303, Jan. 3, 1986;
59 FR 1634, Jan. 12, 1994]

§404.961

8§404.958 Notice of dismissal of a re-
quest for a hearing before an ad-
ministrative law judge.

We shall mail a written notice of the
dismissal of the hearing request to all
parties at their last known address.
The notice will state that there is a
right to request that the Appeals Coun-
cil vacate the dismissal action.

[45 FR 52081, Aug. 5, 1980, as amended at 51
FR 303, Jan. 3, 1986]

§404.959 Effect of dismissal of a re-
quest for a hearing before an ad-
ministrative law judge.

The dismissal of a request for a hear-
ing is binding, unless it is vacated by
an administrative law judge or the Ap-
peals Council.

[45 FR 52081, Aug. 5, 1980, as amended at 51
FR 303, Jan. 3, 1986]

§404.960 Vacating a dismissal of a re-
quest for a hearing before an ad-
ministrative law judge.

An administrative law judge or the
Appeals Council may vacate any dis-
missal of a hearing request if, within 60
days after the date you receive the dis-
missal notice, you request that the dis-
missal be vacated and show good cause
why the hearing request should not
have been dismissed. The Appeals
Council itself may decide within 60
days after the notice of dismissal is
mailed to vacate the dismissal. The
Appeals Council shall advise you in
writing of any action it takes.

[45 FR 52081, Aug. 5, 1980, as amended at 51
FR 303, Jan. 3, 1986]

§404.961 Prehearing and posthearing
conferences.

The administrative law judge may
decide on his or her own, or at the re-
quest of any party to the hearing, to
hold a prehearing or posthearing con-
ference to facilitate the hearing or the
hearing decision. The administrative
law judge shall tell the parties of the
time, place and purpose of the con-
ference at least seven days before the
conference date, unless the parties
have indicated in writing that they do
not wish to receive a written notice of
the conference. At the conference, the
administrative law judge may consider
matters in addition to those stated in
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§404.965

the notice, if the parties consent in
writing. A record of the conference will
be made. The administrative law judge
shall issue an order stating all agree-
ments and actions resulting from the
conference. If the parties do not object,
the agreements and actions become
part of the hearing record and are bind-
ing on all parties.

§404.965 [Reserved]
APPEALS COUNCIL REVIEW

8§404.966 Testing elimination of the re-
quest for Appeals Council review.

(a) Applicability and scope. Notwith-
standing any other provision in this
part or part 422 of this chapter, we are
establishing the procedures set out in
this section to test elimination of the
request for review by the Appeals
Council. These procedures will apply in
randomly selected cases in which we
have tested a combination of model
procedures for modifying the disability
claim process as authorized under
§8404.906 and 404.943, and in which an
administrative law judge has issued a
decision (not including a recommended
decision) that is less than wholly favor-
able to you.

(b) Effect of an administrative law
judge’s decision. In a case to which the
procedures of this section apply, the
decision of an administrative law judge
will be binding on all the parties to the
hearing unless —

(1) You or another party file an ac-
tion concerning the decision in Federal
district court;

(2) The Appeals Council decides to re-
view the decision on its own motion
under the authority provided in
§404.969, and it issues a notice announc-
ing its decision to review the case on
its own motion no later than the day
before the filing date of a civil action
establishing the jurisdiction of a Fed-
eral district court; or

(3) The decision is revised by the ad-
ministrative law judge or the Appeals
Council under the procedures explained
in §404.987.

(c) Notice of the decision of an adminis-
trative law judge. The notice of decision
the administrative law judge issues in
a case processed under this section will
advise you and any other parties to the
decision that you may file an action in
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a Federal district court within 60 days
after the date you receive notice of the
decision.

(d) Extension of time to file action in
Federal district court. Any party having
a right to file a civil action under this
section may request that the time for
filing an action in Federal district
court be extended. The request must be
in writing and it must give the reasons
why the action was not filed within the
stated time period. The request must
be filed with the Appeals Council. If
you show that you had good cause for
missing the deadline, the time period
will be extended. To determine whether
good cause exists, we will use the
standards in §404.911.

[62 FR 49602, Sept. 23, 1997]

8§404.967 Appeals Council review—gen-
eral.

If you or any other party is dissatis-
fied with the hearing decision or with
the dismissal of a hearing request, you
may request that the Appeals Council
review that action. The Appeals Coun-
cil may deny or dismiss the request for
review, or it may grant the request and
either issue a decision or remand the
case to an administrative law judge.
The Appeals Council shall notify the
parties at their last known address of
the action it takes.

§404.968 How to
Council review.

(a) Time and place to request Appeals
Council review. You may request Ap-
peals Council review by filing a written
request. Any documents or other evi-
dence you wish to have considered by
the Appeals Council should be sub-
mitted with your request for review.
You may file your request—

(1) Within 60 days after the date you
receive notice of the hearing decision
or dismissal (or within the extended
time period if we extend the time as
provided in paragraph (b) of this sec-
tion);

(2) At one of our offices, the Veterans
Administration Regional Office in the
Philippines, or an office of the Railroad
Retirement Board if you have 10 or
more years of service in the railroad
industry.

(b) Extension of time to request review.
You or any party to a hearing decision

request Appeals
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